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	To:  xxxxs Director of HR, BIS
	From:
	Laura Michaels, GIAA

	
	Location:

Date:
	

	
	Tel:
	

	
	cc:
	

	INTERNAL AUDIT MANAGEMENT LETTER – BIS FURNITURE AND FURNISHINGS (FIRE) (SAFETY) REGULATIONS (2015-16)


INTRODUCTION / BACKGROUND

This investigation was requested by the HR Director in response to concerns raised under the BIS whistleblowing policy.  The concerns were over the approach taken to the review of Furniture and Furnishings (Fire) (Safety) Regulations (FFR) and specifically the accuracy of the submission to the Minister.  Similar concerns have previously been raised and BIS internal investigations have been undertaken under the BIS Grievance Policy and also the Civil Service Code (CSC).  The Whistleblowing concerns have been raised subsequent to the conclusion of the previous investigations.  

ENGAGEMENT OBJECTIVE AND SCOPE

The objective of this work was to investigate the approach taken to review the FFRs and specifically the accuracy of the submission to the Minister in December 2015 and to provide an independent opinion on the reasonableness of the processes that have been operated since 1 March 2015, as defined within the terms of reference.
Interviews were held with key members of the team responsible for the FFR, the Whistle-blower (Person A), the Whistleblowing Nominated Officer that held the initial interview with Person A and HR.  Our work included examination of the process and records supporting the review of the Furniture and Furnishings (Fire) (Safety) Regulations since 1 March 2015, in particular:
· Policy updates and policy formation; and

· The reasons as to why submissions to the Ministers have been amended.

This review covers the formation of policy and the advice to the Minister since 1 March 2015.  Within our report we have made reference to earlier activity in order to demonstrate the context in which policy has been formed since 1 March 2015.
Following the initial commissioning of GIAA, further concerns were raised (in March 2016) and we agreed to incorporate a review of the reasonableness of the process for developing the technical papers associated with the Technical Panel.  We have covered this in section 3 below.  In June 2016 we were also asked to review a log of stakeholder engagement and associated evidence, provided on 6 July 2016. 

Exclusions – this piece of work does not cover any issues brought under the BIS Grievance Policy or Bullying, Harassment and Discrimination Policy or other issues that do not fall within the BIS Whistleblowing Policy.  Our work was focused on policy formation that has taken place since 1 March 2015 rather than the technical content of the FFRs.  

EXECUTIVE SUMMARY
As part of our investigation we have carried out 12 interviews and reviewed evidence which has been available to us.  Our process has been evidence based and has involved the investigation team reviewing and assessing over 400 emails and documents.  This report captures the findings from our work.  We have also prepared a timeline to present the sequence of the policy formation events associated with this review.  This is included at Annex A.
The policy development approach is consistent with the process put forward by the Civil Service Policy Profession.  It is important to understand that the nature of policy formation is, of necessity, an iterative process and we have seen evidence that senior management included team members’ views within the decision making process. 

The team sought additional third party advice from the Government Chief Scientific Advisor (CSA) and the Government Chemist in the Laboratory of the Government Chemist (LGC) to review technical papers in October 2015.  The LGC raised issues/questions, based on their assessment of the technical papers, to help the team in their review.  The CSA considered that the papers were not easy for the layperson to understand and it was legitimate for the team to seek an independent scientific opinion to better understand and present the evidence put forward in the papers.  The CSA also suggested a way forward through having a panel of appropriate academics and the Technical Panel was subsequently set up.
The composition of the Technical Panel, in our opinion, provides a good mix of appropriate test houses and academics (including the LGC, the BIS technical experts for product safety), based on their knowledge and experience of flammability and fire resistance behaviours and reflecting a good coverage of appropriate stakeholders.

In addition, we conclude that the engagement with external stakeholders has been objective and impartial.  Our review of the available evidence showed that external stakeholders had opportunities to offer their views and that these views (where expressed) were taken into account in submissions to Ministers.  We have also reviewed the Department’s stakeholder engagement strategy, in particular its log of stakeholder engagement and a sample of the associated evidence.  We can confirm that, in addition to engaging members of the Technical Panel, a wide range of stakeholders have been engaged in the process to date.  The formal consultation planned for 2016 will only serve to enhance this engagement and provide an opportunity for further responses.

The review of FFRs has been lengthy and protracted and has been impacted by many factors including the need to ensure that the policy formation process followed is appropriate.  We found no evidence to suggest any deliberate intention to mislead the Minister over the review of FFRs.  
EXPLANATION OF OPINION, KEY FINDINGS AND RISKS
1. Initial Concerns

Policy is ultimately decided by the Government of the day in the form of the Ministers appointed to cover the policy area, supported by the civil servants in a department who then lead on the development and implementation of the policy.  It is the responsibility of the senior civil servants within the department to provide Ministers with advice on the risks, impacts and implications associated with the policy options and the implementation of the policy (such as the FFRs).  They normally do this through consultation and engagement with a range of stakeholders, both internal and external, putting options up to their Minister in a submission, giving the information needed to enable the Minister to make an informed decision.

Four key areas have been identified to aid the process of policy development within the Civil Service:

· understanding the context and the problem; 
· identifying the options and designing the policy; 
· making it happen; and 
· evaluation and review. 
As a framework for investigating the concerns raised, we have considered the review of FFRs under each area:

a) Evaluation and review

This area covers the establishment of governance and accountability; continuous liaison with delivery users to find out if the policy is working; and share lessons learnt with those connected to the policy.

The FFRs have been in place since 1988, with the last review undertaken in 2010.  The team responsible for the FFRs was aware that there was a need to carry out a further review, which has previously been delayed due to Departmental prioritisation.  This review of the FFR actually starts at the 4th stage (evaluation and review) as the FFRs were already in place and consideration of this stage was the first point of the current review of FFRs.
b) Understanding the context and the problem

This area covers research to build up an evidence base; working with experts and those interested in the policy; and contacting specialists to understand the potential impact of proposals.
A large part of the development of the FFR was carried out prior to 1 March 2015; this section provides some of the activity which took place prior to this date.  
Person A was part of the team responsible for the FFR and, over a number of years, developed a level of expertise on the FFRs.  Prior to consultation in 2014, BIS engaged an external textile expert (Person B) who had designed a new match test (a cornerstone of the proposed changes to the FFRs).  Person B operated as the Laboratory Representative of Intertek (Leigh) Ltd, which provides quality and safety services to businesses including inspection and testing.  

Consultation was undertaken between August and October 2014; two thirds of the consultation responses were positive and a third were negative.  This was followed by an Adjournment Debate on the proposals in November 2014 called by Andrew Stephenson MP.
The Minister held a roundtable discussion with key stakeholders early in 2015 and asked for more evidence before any changes were made.  The Minister saw value in working with the influential British Standards Institute (BSI) in the process and wanted BSI to fast track testing of the new test whilst a full review was carried out.

Person A was tasked with producing a draft submission to seek Ministerial approval on the way forward.  This was to launch a cross-government write round, publish the summary of responses to the public consultation on the proposed amendments to the match and cigarette tests (usually known as the ‘Government response’) and to set out the next steps following the consultation.

The rest of the team thought that the draft that Person A produced did not meet the Ministerial steer as to length (short) or substance (the intended BSI work).  Person A thought that using BSI would lengthen the process for implementing FFR changes and subsequently asked for his name not to be on any document in relation to working with BSI.  The rest of the team believed they were left with little choice but to produce their own paper and this included information on the risks associated with the proposals, and some of Person A’s concerns over the use of BSI.  With Private Office agreement, the team went through the unusual step of putting forward two versions of the Government response on 4 March 2015.  This ensured that the Minister was sighted on all the arguments around the proposed changes to enable her to make a decision.  The Minister opted for the team’s response paper.

Person A had raised concerns under the Civil Service Code at this time.  By presenting two response papers as part of the submission, the team demonstrated it was conscious of the need to provide the Minister with all the arguments, even if this showed there was not a united response from the team.  The team also requested that the write round letter with the Government response should be delayed until the formal CSC investigation was completed.

There is evidence to show that the team, including Person A, was involved in producing the ministerial submission.  Everyone had their opportunity to input their views and/or challenge the line being put forward.  We have not found any evidence to suggest a deliberate attempt to mislead the Minister, particularly where there was a difference in opinion on the content of the submission.

c) Identifying the options and designing the policy

This area covers testing out ideas and potential solutions with interested parties; learning from and responding to feedback, writing submissions to ministers; and working with delivery experts to convert policy ideas into delivery plans.
On 5 March 2015 the Private Office confirmed that the Minister was fully sighted on BSI involvement and vested interests within industry and that the Minister had been presented with the advice from the team to enable her to make a decision on the way forward on the review of the FFRs.  The team stressed these issues to ensure that there was no risk of misunderstanding and that the Minister was comfortable with the advice received from the team.  In our opinion this is an example of the team ensuring that the Minister had adequate opportunity to clarify and challenge the proposal.

The BSI Furniture Committee (called FW/6) met on 15 July 2015.  This was at the request of BIS (following on from the Minister’s request) to facilitate an exchange of views, discuss what extra evidence/testing was needed for it to reach its conclusions and provide BIS with comments in relation to the revised approach to testing.
Person A represented BIS on FW/6 and Person B had very recently been appointed as the new chair of FW/6.  Suggestions of a conflict of interest with Person B, who was the initial adviser to BIS and main author of the work under discussion at the meeting, were resolved as Person B confirmed he had not worked with BIS since the roundtable discussion in February 2015 and did not take part in the discussion.  The draft minutes for FW/6 recording the discussions were never agreed or finalised.

The Minister was keen to have stakeholder support and, to this end, stakeholder workshops were organised in July and August 2015 to enable BIS to present and discuss proposals on various aspects of the FFRs, particularly relating to traceability, labelling, scope and testing.

The team used a dual approach to decide on who should be invited to the workshops; some stakeholders were personally invited to ensure their presence, whilst other spaces were left open to be filled on a first come, first served basis.  As the planned numbers for each workshop were quite high (82 and 63 respectively) it was agreed that Person A and their manager should prune the number of invites down to a manageable level.

The team also wanted to get independent advice on the two scientific technical papers that were informing the review of the FFRs: the technical paper on a new match test (prepared by Person B, originally published by BIS in October 2014) and a ‘rebuttal’ paper on the effect of foam composition on the match test (by Flexible Foam Research Ltd dated June 2015).  We understand that the team wanted to get the match test paper peer reviewed in 2014 but Person A had disagreed with this on the grounds that Person B was the best expert and no-one could test his work.  With hindsight it might have been prudent for the team to challenge this assumption and instigate a peer review.

The team approached the CSA on 21 September 2015 for views on the two technical papers.  The LGC raised issues/questions, based on their assessment of the technical papers, to help the team in their review.  The CSA subsequently telephoned the team to seek further clarification of what was being sought.  The call was taken by Person A, who cancelled the request.  The team was not aware their request had been cancelled until they chased the CSA for a response.  
The team was able to get the CSA and the LGC to review both papers in October 2015.  The CSA considered that neither was easy for the layperson to understand and it was legitimate for the team to seek an independent scientific opinion to better understand and present the evidence put forward in the papers.  The CSA also suggested a way forward through having a panel of appropriate academics and the Technical Panel was subsequently set up.
The team liaised with the Private Office as to how to progress with the FFR review and produced a shortened submission that still ensured that the new Minister (Anna Soubry MP) was making a decision on the basis of available evidence.
A draft submission was put together with a view to launching a consultation in April 2016 and comments were sought from within the team by 9 October 2015.  The submission acknowledged some concerns raised with previous proposals and the need for consultation to test the feasibility of the amended proposals and address concerns and uncertainties.

Person A provided comments on 20 October 2015.  Whilst we recognise other parties may have made similar points, of the four comments made by Person A just one, in relation to the exclusion of baby products, was not taken up in the final submission sent to the Minister on 16 December 2015.

On 18 January 2016 the Minister agreed that the consultation should go ahead on the basis of the submission i.e. on an amended match test and changes to traceability and scope (outside of the scope of the initial consultation in 2014).

A Technical Panel was set up to share the BIS proposals with an advisory group for early view on technical aspects, prior to consulting more widely with stakeholders and held its first meeting on 3 March 2016.  Further information in relation to the Panel is set down in section 3 below, as it forms the basis of the further concern received by GIAA on 16 March 2016.

The evidence reviewed demonstrates that the whole team was involved and consulted in this part of the policy development process.  Everyone had an opportunity to input their views and/or challenge the line being put forward in the ministerial submission.
We have also had sight of a log of stakeholder engagement and the associated emails and documents.  We have chosen a sample to review further and it is clear that the team has taken significant effort to engage with a wide range of stakeholders to reach this point, immediately prior to formal consultation.  In addition, legal advice has been sought in light of a possible challenge, which clearly indicates the planned formal consultation in 2016 will help minimise any associated judicial risk.  
d) Making it happen

This area covers drafting and publishing the policy; defending and communicating the government position; and changing the law through parliamentary process.
Formal consultation is now scheduled for July 2016 in order for implementation to take place in October 2016.  The team instructed BIS legal on the FFR amendments on 9 February 2016 aiming to ensure that the October 2016 implementation date is met.  

2. Opinion on Initial Concerns

In response to the first concerns raised:
a) Concerns over the approach to policy formation

The approach is consistent with the policy development process put forward by the Civil Service Policy Profession.

At each stage of the policy development process there is evidence to show that the whole team was involved and consulted; everyone had an opportunity to input their views and/or challenge the line being put forward.  Experts inform policy, not dictate it, and advice is taken on board as necessary.   Whilst there were disagreements it was senior management responsibility to consider all views and information in order to provide options on the way forward for the Minister to make a decision. It is also clear that the team has engaged with a wide range of stakeholders to reach the formal consultation phase. 
With the benefit of hindsight, a firmer line on undertaking a peer review on the original technical paper and consultation back in 2014, as well as recognising the risk and impact of having a single expert (Person B) advising BIS, might have led to increased stakeholder involvement and, as a result, improved buy-in at that time.  This may also have helped to reduce the length of the whole review process.
b) Accuracy of submissions to the Minister

It is the responsibility of the senior civil servants within the department to seek and take on board advice from their team and any specialists, consider the risks, impact and implications associated with the options and implementation of the policy.  It is clear that consultation is being undertaken along with engagement with a wide range of stakeholders, both internal and external, in order to generate the information needed to complete the submission enabling the Minister to make a decision.  We have not seen any evidence of a deliberate attempt to mislead the Minister, particularly where there was a difference in opinion on the content of the submission.
3. Second Concern

A further concern was raised by Person A (March 2016) and we agreed to also review the process for developing the technical papers to ascertain whether this was reasonable.

We have reviewed the terms of reference for the Technical Panel (the Panel), set up to enable BIS to share proposals with an advisory group to obtain an early view on technical aspects.  We note that its purpose is to look at the new testing proposals and provide views on the technical aspects.  The core proposal for amending the match test was that put forward in 2014 but required clarification of flammability and protection.  The central objectives of the new proposal remain unchanged, to correct the weakness identified by Person B in the current match test and to reduce where possible the use of flame retardants in meeting regulation requirements without compromising safety.

The composition of the Panel, in our opinion, provides a good mix of appropriate test houses and academics (including the LGC, the BIS technical experts for product safety), based on their knowledge and experience of flammability and fire resistance behaviours and reflecting a good coverage of appropriate stakeholder views.  
BIS asked that any papers and minutes be kept confidential to the Panel and its members whilst the proposals were under development and this is formalised and included within the terms of reference.  This seems a reasonable request during the policy development phase.  The terms of reference also state that once the proposals have been finalised and issued more widely to stakeholders then BIS will release the papers as appropriate.  The Panel met a number of times, as required, and we have seen notes of the meetings, which have been shared with the members.  BIS has also committed in communication to additional stakeholders to making public the outputs of the Panel within the consultation process in 2016.
4. Opinion on Second Concerns

We note that even though Person A was no longer involved with the FFR review, and despite requests from BIS for confidentiality to be maintained within the Panel and its members, Person B shared the papers relating to the Panel with Person A.  Person A used the confidential Panel papers to raise the additional concerns.  In our view a request for confidentiality seems reasonable at this stage of the policy development process.  BIS intends to publish finalised documents as part of the formal consultation process and has committed, in correspondence with additional stakeholders, to make public the outputs of the Panel within the consultation process.  

The Panel was convened to ensure that the technical aspects of the proposal were clear and technically workable so there are no ‘new’ technical papers that have been developed for additional review.  It also implements the third party advice received from the CSA suggesting a way forward through having a panel of appropriate academics.

The evidence reviewed does indicate that BIS sought confidentiality whilst the Panel considered the technical workability of the proposals.  This approach may be construed by some as the holding of secret meetings with selected stakeholders.  However, it is a pragmatic way of ensuring that the proposals were in as good a shape as possible before they were made available to the public through the formal consultation.  The concerns raised may have been driven by a misunderstanding of the purpose of the Panel.  
Annex A

Timeline overview of the review of the Furniture and Furnishings Regulations (FFRs)

CONSULTATION

8/8/14-7/10/14

GOVERNMENT RESPONSE

Summary of responses to the public consultation on 
proposed amendments to the Match Test & Cigarette Test

3/2015
MINISTERIAL SUBMISSION

4/3/15 (Minister: Jo Swinson MP)

WRITE ROUND

19/3/15

BIS GOVERNMENT RESPONSE

CONSULTATION ON FFR AMNDTS

25/3/15

GENERAL ELECTION
5/2015 (New Minister: Anna Soubry MP)

BSI FW/6 COMMITTEE MEETING

15/7/15

1ST STAKEHOLDER WORKSHOP

21/7/15

2ND STAKEHOLDER WORKSHOP

19/8/15

NEW MINISTER – ORAL BRIEFING

4/11/15

MINISTERIAL SUBMISSION

16/12/15

TECHNICAL PANEL

1st Meeting 3/3/16

PROPOSED FORMAL CONSULTATION

7/2016

PROPOSED IMPLEMENTATION

10/2016
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